Scott, Fall 2005

Contracts Outline

Themes:  Not all promises are enforceable.  For contract you need 1) Offer 2) Acceptance 3) Consideration.


Courts don’t like finding that there isn’t a contract.


Contracts often allocate risk between the parties.

Contracts seek to enhance certainty and predictability.  
Contract features:

A) By definition needs a voluntary exchange

B) Presumes arm-length interaction, of people with adverse interest

C) Wide sphere of terms people put in contract, law usually doesn’t examine

D) Ruled by Incentive & Risk 
E) Ruled mostly by common law, stare decises

F) Affected by the U.C.C. but where leg hasn’t intervened, common law


G) Plaintiff’s bear the burden of proof (a preponderance) on every element of the case.
H) DAMAGES:  Are usually money.  Contracts- you are entitled fully to what you bargained for 

Promissory estoppel you get what you suffered in reliance.  It is what the judge thinks is equitable and will prevent injustice in your class.  There is no limit to promissory estoppel damages, but usually the upper limit is what you would get in a contract.
If the UCC applies, use the UCC (primarily goods, Princess Cruises, UCC 2-102).  For some clauses must be between merchant and must be more than $500.  If nothing else applies use the common law, and the Restatement which embodies the common law.
Agency:  If an agent is acting within the scope of the agent’s authority, than a plaintiff can sue both the agent and the principal.  

a. Agency relationships don’t need to know that they are in agency agreement.  All they need is 1) principal asks the agent to act 2) agent accept undertaking 3) the understanding of the parties that the principal controls the undertaking.  Examples

b. Actual Authority: the principle’s acts would lead a reasonable person in the agent’s position to act, than the acts are within the agent’s scope of authority.  Authority can be 1) express or 2) implied.  General authority contains what is necessary to the duties that the principals asks the agent to do.

Apparent authority: If a third party is led to reasonably believe the agent has the right to act, than this is apparent authority.  

i. Employment is the most common agent relationship.  Employees are acting on behalf of the other.  Mere agency is the lowest degree of fiduciary duty, then directors, lawyers and doctors, and the trustee has the highest degree of fiduciary duty. 
ii. The agent has certain nonconsensual duties owed to the principal.  An imbalance of information:  The agent often has more information which gives power to the agent because the principal must depend on the agent.  For ex. the client depends on the lawyer. The law requires the agent to act with the principal’s interest in mind.  The more significant the imbalance of power, the more responsible the agency is to the principal.
Contract:  Offer and Acceptance:  

1) Offers (Restatement 24) can be made by any party, and it can be made to more than one person.  An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. If terms reasonably certain that helps prove an offer.  On the other hand, if the offer is too shaky it could be a solicitation of an offer (Lonergan v. Scolnik)
a. Offers are fully revocable until accepted.  Revocations are effective upon receipt.  A revocation doesn’t have to be express, it will be valid if the offeree receives reliable information that the offer is revoked.  R.2d 43.  

b. Counteroffers kill the original offer.  R.2d 39:  1) Counteroffer is offer made by offeree to offeror relating to same matter as original offer and proposing substituted bargain differing from that proposed by original offer.  2) Offeree’s power of acceptance is terminated by making of counteroffer, unless offeror has manifested contrary intention or unless counteroffer manifests contrary intention of offeree.”

c. Mirror image rule: 1) R2d, 58 – Acceptance must comply w/ requirements of offer as to promise to be made or performance to be rendered. 2) R2d, 59 – Reply to offer which purports to accept it but is conditional on offeror’s assent to terms additional to or different from those offered is not acceptance but is counteroffer.
2) Acceptance R2d 50:  Offeror is master of acceptance.  What constitutes a valid acceptance is determined by the terms of the offeror.  If the offeror doesn’t set terms of acceptance, any reasonable method can be used (mail, email etc.) But what is reasonable varies and depends on- Custom, Industry, and Dealing of Party.  If the acceptance is lost, the risk goes to the offeror.
1) Acceptance by Silence R.2d.69: Silence equals acceptance only when a) The offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know tht they were offered with the expectation of compensation b) the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer c) where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept

2) UCC 2-206 Can accept in any mannfer and medium reasonable in the circumstances, unless otherwise ambiguously indicated by the language or circumstantces.
2) Contract Formation through Performance UCC2-204(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

5) Offer: Just Say Yes:  Lonergan v. Scolnik, Plaintiff is interested in defendant’s land.  The defendant writes a letter to the plaintiff saying to act promptly because the defendant has other prospective buyers.  Before that letter reaches the plaintiff, defendant sells the land to a third party.  Plaintiff writes a letter saying he wants to buy the land but its too late.  Holding:  A letter that requires additional assent from the offeror is not an offer.  An offer is not valid unless the offeree can “just say yes” and that will conclude the bargain.
a.  Mailbox Rule, R2d. 63:  Since an offeror gets to control the terms of acceptance, as long as the acceptance is valid under the offeror’s terms, acceptance is effective as soon as its dropped in the mail/sent by fax etc.  However, acceptance of Options andOffers are effective on receipt.   
6) Offers are Revocable, Unless Real Options Contract:  Normile v. Miller, The plaintiffs had an offer to buy defendant’s house.  The plaintiffs changed the terms of the offer, which made it a counter offer.  D gave them back a counteroffer.  The plaintiffs didn’t sign the counter offer right away because they thought they had an option on the house.  The defendant sold the house to another party.  The plaintiffs heard from their real estate agent “you snooze you lose,” the house was sold.  Holding:  Offerors have the right to revoke their offer at any time.  Once a plaintiff has reasonable information, even indirect information, that an offer is revoked, the offer is effectively revoked.  
a. If you want to hold an offer open you can trade consideration for it through an options contract.  We can’t assume that people give up something of value for nothing.

b. Counteroffer R.2d 39  and Mirror Image Rule R.2d 58 & 59:  By changing the terms of the contract, the prospective buyers submitted a counteroffer.  A counteroffer acts to REJECT the original offer.  If the counteroffer was rejected, the person can not go back and accept the original offer.  That original offer is gone. 
c.  Indirect Communication of Revocation (Restatement 43):  An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.
9) Subcontracting Offers are not Options (NOT USED): James Baird Co.v. Gimbel Bros., The plaintiff, a general contractor, solicited bids from the defendant, a subcontractor.  The subcontractor sent out a bid that was based on a miscalculation.  The subcontractor later realized his mistake and withdrew the offer, but not before the general contractor had used the offer in his own bid for the main contract, which he won.  Does the general contractor have grounds to make the subcontractor uphold his offer?  Holding:  There was no promissory estoppel because an offer is not meant to be a promise until consideration has been received- court can’t assume such a one sided deal.  Thus Promissory Estoppel can’t be used for subcontractor to general contractor offers.  

10) Subcontracting Offers are Options:  Drennan v. Star Paving Co., The plaintiff, a general contractor, wished to make a bid for building a school, so he solicited bids from the defendant, a subcontractor.  The subcontractor sent out a bid that was based on a miscalculation.  The subcontractor later realized his mistake and withrew the offer, but not before the general contractor had used the offer in his own bid for the main contract, which he won.  Holding:  In a subcontractor/general contractor situation, Promissory Estoppel can be used as a way from stopping people from revoking their offers, when a bilateral contract is on its way to being formed.  Offers can be made irrevocable by detrimental reliance on the offer (See also Restatement 87-2).   However the subcontractor is not bound if:  1) the general contractor looks for lower bids or tries to negotiate for a lower bid 2) the general contractor should have known the bid was a mistake or 3) the subcontractor says in his offer that it’s irrevocable 
a. Drennan is widely accepted law, however the bidding system is a unique case, and its promissory estoppel for options rules cannot be applied to other commercial offers.
n. Restatement 87 Options Contract:  1) An offer is binding as an option contract if it:

is in writing and signed by the offeror, recites a purported consideration for making of the offer, and proposes an exchange of fair terms within a reasonable time 

b) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

11.  Irrevocable Offers Under UCC 2-205:  UCC 2-205 an offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event such period of irrevocability exceed 3 months; but any such term must be signed separately by the offeror.  (The requirement can be fulfilled by several writings…. Is this in the comments???)

Battle of forms (UCC 2-207):   What is good about a form?  They are a standardized function that lowers costs.  However, Forms cause difficulties in contract matters.  1) No one reads them.  2) Everyone uses different forms.  Everyone uses own standard forms, each want their forms to rule. The battle of the forms, is the exchange of standardized forms; the battle of the forms determines whose boiler plate terms wins.
1) Common law Last Shot Rule:  Princess Cruises, Inc. v. General Electric Co., The plaintiff sent a purchase order (which are usually offers) for GE services including a form with terms and conditions.  The same day the defendant sent back a fixed price quotation form with its own terms and conditions.  The defendant’s terms included limits on liabilities and no warranties.  Holding:  Contract common law not the UCC governs this contract because the contract is predominantly about services.  In common law, the last shot in the battle of the forms win (because it’s the mirror image rule).  The party who sends the last form makes the offer, and if the other party performs that is acceptance.  Thus the last party to send a form has their form govern the contract.
a.  To see if the UCC applies because it was predominantly for services, not goods look at:


1) the language of the contract



2) the nature of the business of the contract



3) the intrinsic worth of the materials
2) UCC First Shot Rule:  Brown Machine, Inc. v. Hercules, Inc., 
First,  Hercules sent Brown a purchase order, without an indemnification clause, that had a colored box that said the order is “expressly limited to the terms included” (court determined this was an offer).  

Second, Brown replied with an acknowledgment form that also included an indemnification clause (court ruled this was an acceptance with additional terms.)

Third, Hercules sent back a form saying specifications are OK (court ruled this doesn’t meet the bar of express acceptance of Brown’s additional terms, especially in light of material terms).

Holding:  The court, under the UCC 2-207 states the First Shot Rule which says the first valid offer rules the terms of the contract.  An acceptance to an offer with additional terms is not a counteroffer (this strikes down the mirror image rule used in common law), unless acceptance is expressly limited to agreement to additional terms (express conditions must be very clear).  


a. UCC 2-207(2) states that additional terms in an agreement are applied to the final contract unless:


a) offer expressly limits acceptance to the terms of the offer



b) terms materially alter the contract


c) offeror notifies the offeree that they reject the terms  
(this rule is for contracts between merchants- a non merchant doesn’t have to accept additional terms in acceptances from merchants)
UCC 2-207(3) states that even if there are only offers, and no acceptances, there is a contract if both parties perform.  The UCC provides default provisions for contracts- thus if you don’t agree about a certain term, the code provides them
b.  The  last shot rule can still exist under the UCC 2-207, even though the UCC doesn’t recognize the mirror image rule.  There is a high bar for expressly conditional terms.  However, if every party puts in a colored box that expressly limits terms to their own form, than the last form wins

3) Additional Terms are Material if Surprise or Hardship:  Dale R. Horning Co. v. Falconer Glass, Plaintiff made agreement over phone to buy glass from defendant.  Defendant sent a confirmation form that included a clause that said defendant was not responsible for consequential damages.  Dispute is whether that clause is part of the contract.  Holding:  Under UCC 2-207(2)(b) Additional terms in a confirmation/acceptance are only accepted if they are not material.  The court defines material as one that is a surprise OR a hardship (doesn’t have to be both).  *may want to look at course of dealing and trade usage to determine whether there is a surprise/hardship
4)  UCC 2-207(6) Knock Out Rule:  If there are conflicting terms between the confirmation forms of both parties, both terms are thrown out.  
5) UCC2-715 Gap Filler Buyer’s Incidental and Consequential Damages:  1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and nay other reasonable expense incident to the delay or other breach. 2) Consequential damages resulting from the seller’s breach include a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cove or otherwise; and b) injury to person or property proximately resulting from any breach of warranty; 



UCC 718: Limiting Remedy Allowed; UCC 719 unless unconscionable
6) UCC 2-305, open price term.  The UCC allows parties to conclude a contract for sale even though price is not settled.  In such a case price is a reasonable price at time of delivery.  However, if the parties didn’t intend to be bound there is no contract.  
6) UCC-2-309  Gap Filler Absence of Specific Time Provisions, Notice of Termination:  1) the Time for shipment of delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time 2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party 3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable
Shrinkwrap Cases:  These cases are similar to battle of forms; Shrinkwrap cases are where terms are within the product box and a buyer can’t get to them till they open the packaging.
1) One Main School of Thought:  Terms Part of Contract:  Hill v. Gateway 2000, Inc., The plaintiff orders a computer over the phone.  The defendant sends the computer with a list of terms, including one that requires arbitration, that says if you don’t return the computer within 30 days you agree to terms.  Are the terms part of the contract?  Holding:  UCC 2-207 doesn’t apply because it does not cover transactions with only 1 form.  Thus common law applies to shrink wrap cases, and under common law the offer was made by the seller, and the seller as master of the offer sets the terms of acceptance.  Thus by opening the package, the buyer makes the terms part of the contract.  

2) The Other Main School of Thought:  Terms not Part of Contract:  Klocek v. Gateway, Inc., The plaintiff orders a computer over the phone.  The defendant sends the computer with a list of terms, including one that requires arbitration; terms say if you don’t return the computer within 5 days you agree to terms.  Are the terms part of the contract?  Holding:  A dispute with one form, like this one, is ruled by UCC 2-207.  The purchaser is the offeror in shrink wrap cases, and the contract is finished during the ordering of the product.  The terms sent in a box are proposals for additional terms under UCC 207(2)  UCC 207(3) doesn’t apply since wasn’t clearly expressed as conditional, and one party isn’t a merchant, and the plaintiff doesn’t agree to the terms just by keeping a product.  Thus under UCC analysis the terms sent in the shrink wrap aren’t part of the contract. 
Click-Through Transactions- Pros and Cons

a. A click through transaction is when a person uses the internet to complete a transaction and presses on a button to agree to terms.
b. The good thing about click through transactions is that they’re convenient and make easy to comparison shop.  Most people would rather just agree to the terms, many which relate to remote risks, and if they want to read the terms they can.  
c. Although click through agreements don’t make sure consumers have actually read terms (particularly since people place less legal significance on a click than a signature), they do take care of a formality.   

By allowing click through transactions, we are giving a lot of power to sellers.  The sellers are able to control the offer and make mass market contracts of adhesions.  

Classic Contract-Consideration:  A requirement to a valid contract; 1) the promisee promises a legal detriment and/or 2) the promisor made the bargain in exchange for the legal detriment

2. Legal Detriment Test for Consideration: Hamer v. Sidway, An uncle promised his 15-year-old nephew $5,000 if he wouldn’t drink, swear, smoke or gamble until his 21st birthday.  The nephew refrained.  Holding:  Forbearance to exercise a right is a ‘legal detriment’ that counts as consideration.  There must be a legal detriment to the promisee. 

3. Conscious Exchange Test for Consideration:  Baehr v. Penn-O-Tex Oil Corp, A third party owes both Baehr and Penn-O-Tex money.  Penn-O-Tex begins to runs the third party’s business.  Over the phone and letters, Baehr threatens to sue Penn-O-Tex and Penn-O-Tex assures payment to Baehr.  Baehr later sues Penn-O-Tex after he comes back from vacation.  Holding:  Consideration requires the conscious knowledge that your promise is the price for another person’s promise.  A bargain is a negotiation resulting in the voluntary assumption of an obligation by one party in exchange for an act of forebearance.  
4. Recital Doesn’t Equal Consideration: Doughterty v. Salt, The plaintiff, an 8 year old, received a promissory note for $3,000 from his aunt.  The form had the printed word, “value received.”  Holding:  A mere recital doesn’t equal consideration, gratuitous gifts are not consideration..
5. Court Doesn’t Inquire Into Inadequacy of Consideration:  Batsakis v. Demotsis, During the war the defendant, Demotsis, wrote a note saying that she had received $2,000 from Bataskis and that she would repay him $2,000 plus interest later.  Demotsis says that in reality she only received the equivalent of $25.  Holding:  Inadequacy of consideration does not void a contract.  Once we find consideration we make a contract valid, we don’t look into the relative value of the consideration.  It doesn’t matter if the recital of consideration is false as long as the parties get what they bargained for.  
6. No Legal Detriment:  Newman v. Snells Bank, A widow was sued by a bank to enforce her promise to pay her late husband’s debt to the bank; in exchange for that promise, the bank gave her his promissory note that evidenced the debt.  The promissory note was essentially worthless anyway.  Holding:  If no legal detriment no contract.
a. There are two main tests of consideration, the bargain theory and the legal detriment test.  This is one of the few cases where the two tests have different results.  There case fails the legal detriment test.  However, there is a bargain because one could argue that the widow got what she bargained for.

7. No Past Consideration:  Plowman v. Indian Refining Co., The plaintiffs had been working at the defendants’ factory and were being let go.  They claim that the general manager made a contract for pensions.  The employees were paid for one year and then were cut off.  The employees claim this was consideration because of the past employment relationship and moral consideration.  Holding:  If the consideration is past- already subject of exchange- than it can’t be valid consideration for a new bargain.  A new bargain requires new consideration; otherwise it is similar to a gift.  The law also doesn’t consider moral obligation consideration.
Unilateral Contract:  A unilateral contract is a promise for a performance.  A reward for catching a criminal is a classic unilateral contract.  The contract is not completed until the performance is performed.


a.  In a unilateral contract, the offeree is not bound to perform.  Even when the offeree begins a performance, they are not bound to complete it.  
b.  When a unilateral contract begins, both parties are not bound.  In classic contract theory neither party is bound until the performance is completed.  In modern day contract theory there is an implied option at a certain point once performance is partially completed where the offeror is bound but the offeree is not (Restatement 45)


4) Bilateral Contracts: Are a promise for a promise.  Most contracts are bilateral.

a.  Sometimes a contract is not clearly unilateral or bilateral.  The courts prefer bilateral contracts, because unilateral contracts have the uncomfortable stage where the offerer is bound but the offeree isn’t.Courts also like bilateral contracts because they have more foreseeable outcomes than unilateral contracts.
7) Classical Application of Unilateral Contract (MOSTLY NOT USED):  Petterson v. Pattberg, The defendant told the plaintiff that if he paid off his mortgage by May, than he would give him a discount.  The plaintiff came to the defendant’s door with all the money.  The defendant told him that he revoked the contract before the plaintiff could tender the money.   Holding.  In a unilateral contract, an offer can be revoked until performance is complete (this is the type of case that has that led to an options contract after partial performance).  
a.  However, the part in this case that hasn’t been overruled is that in a unilateral contract where there isn’t substantial performance, than the offer can be revoked.

b.  This case gave rise to Restatement 45- Option contract created by part performance

8) Options Contract for Partial Performance, Unilateral Contract:  Cook v. Coldwell Banker, The defendant made a bonus incentive for the plaintiff (his employee) to stay until the end of December.  After the plaintiff had worked for six months, the defendant told the plaintiff that he was changing the bonus distribution time to March.  Plaintiff worked until end of the December (meeting the performance required under the first agreement) and left for another firm.  Defendant did not pay bonus.  Holding:  For a unilateral contract, an offeror may not revoke the offer after the offeree has accepted the offer by substantial performance (Also in Restatement 45).  
Restatement 45 Option Contract Created by Part Performance or Tender.  1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it 2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

Agreements to Agree:  The motivation for a party to make an agreement to agree is to save the cost of renegotiating but not be bound on price, or a different essential term.  The parties don’t want to be bound by the price until they found out more about long term market conditions.  
1) Essential Elements Needed:  Walker v. Keith, The plaintiffs rented a lot from the defendant.  The lease had an option to extend the lease for 10 years.  It stipulated that the rent for those 10 years would be based on a formula, but that formula was very unclear.  Is the agreement to agree enforceable?  Holding:  A great deal of uncertainty in a term, is evidence of not assenting to the term, and the term is thus unenforceable.  Under common law an agreement to agree is not an enforceable contract when an essential element like the rent, is missing.  
2) UCC 2-305, open price term.  The UCC allows parties to conclude a contract for sale even though price is not settled.  In such a case price is a reasonable price at time of delivery.  However, if the parties didn’t intend to be bound there is no contract.  

a. Also, UCC2-204 which talks about formation in general says in 2-204(3):  Even though one or more terms are left open a contract for the sale of goods does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving remedy.


B . Restatement 33-Certainty (similar to ucc-2-305):  1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.  2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.  3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intentions is not intended to be understood as an offer or acceptance.

3) Restatement 26 Preliminary Negotiations:  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

3) Letters of Intent:  Parties Must Intend to be Bound:  Quake Construction, Inc. v. American Airlines, American hired Jones to get contractors for construction project.  Jones notified Quake that it had been awarded the project.  Jones sent Quake a letter of intent with details of the project, but saying it “reserved the right to cancel the letter.” After this, American told Quake that Quake no longer was involved in the project.  Holding:  Letters of intent can be binding if the intent of the party is to be bound.  In case where intent is ambigious, trial court must fact find.  
Factors to determine if there is intent to be bound:


i. Contract normally put into writing 




ii. Letter contain many or few details

iii. Agreement for large or small amount of money?




iv. Does the writing fully express the agreement?




v. Whether negotiations contemplated a final agreement after the negotiation

vi. Where in the negotiation process was it abandoned and the reasons negotiations were abandoned




vii. Reliance on the agreement
Principles of Interpretation:  
Modern common law and Restatement 201 has a modified objectivist view (regular objective view is how an objective person would read the contract):
When parties agree on the meaning of a contract their meaning rules (no matter the objectivist meaning).  R. 201(1)

When parties disagree, the party that knew or had reason to know of the other parties interpretation is bound by their interpretation.  R. 201(2)
Where neither had knew or had reason to know, there might be no contract.  R 201 (3).  In  cases where both parties have performed. The court will try to use principles of interpretation to find a contract.
1) Knowing the Other Party’s Meaning:  Joyner v. Adams, The defendant agreed to develop sub-lots on the plaintiff’s land by a certain date, in exchange the plaintiff agreed not to increase the defendant’s annual rent.  By the deadline, one sub-lot he had only prepared to build on.  The conflict is that the P thinks “completed development” means that the buildings are started and the D thinks it means that he’s ready to build.  Holding:  If the first party knows or has reason to know what the second party means, and the second party doesn’t know or have reason to know of the first party’s meaning, than the court will enforce the innocent party’s meaning (See also R 201(2).  
a.  If both parties have performed, but its difficult to find a contract, principles of interpretation by Professor 
Patterson help decide what meaning the court should use:


a.  Meaning of word affected by immediate context, by the series of words around it.


b. A general term joined with a specific one, will include mean something similar  to the specific term.


c. A valid contract is preferred to an invalid one.


c. Will discriminate against the drafter of contract (Joyner disagrees and so does R.201).1

d. Writing interpreted as a whole


e. Purpose of the parties 


f. If there is a general and specific statement that conflict, the specific is the exception to the general


g. Handwriting or type-writer writing is preferred to standard boiler plate.


h.  Public interest preferred


i. Reasonable, lawful, effect meaning preferred (R.203(a))

2. Principles of Interpretation: Chicken:  Frigaliment v. B.N.S. International Sales Corp., Defendant made contract to supply plaintiff “chickens”.  Defendant sent plaintiff stewing chickens that weren’t suitable for broiling.  Plaintiff claimed “chicken” meant broiler, and defendant had breached contract.  Defendant though chicken included stewing chickens.  A contract did occur.  Holding:  Both plaintiff and defendant presented proof for their definition of “chicken” in this particular contract.  Since both proofs were even, and burden of proof is on plaintiff, the defendant’s meaning applies.

The court looked at the following proofs when a contract is ambigious:



1)  Meaning of terms of contract (within 4 corners of contract)



2)  Preliminary Negotiations



3)  Trade Usage- 



4)  Legal Standards- Court uses Dept of Agriculture definition of a chicken

Modern view the statutes are not determinative.  Nonetheless, court looks for evidence that can’t be manufactured by the parties, statutes fulfill this.

5) Maxims of interpretation (Patterson’s views)
6) Course of Performance

a. UCC 2-208(2) Express Terms, Course of Performance, Course of Dealing, Trade usage:

1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement 
2) The express terms of the agreement and any such course of performance, as well any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade 
3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.

b. R.203 Standards of Preference in Interpretation. 

A) an interpretation which gives a reasonable, lawful and effective meaning toall terms is preferred to an interpretation which leaves a part unreasonable, unlawful or of no effect

B) Express terms are given greater weight than course of performance, course of performance given greater weight than course of dealing, course of dealing given greater weight than usage of trade.  C) Specific terms greater weight then general language 

D) Dickered over terms given greater weight than standardized terms
Contracts of Adhesion


1) Definition of Contract of Adhesion:


Printed form that contains many terms and purports to be a contract



Form drafted by 1 party to the transaction



The drafting party enters into these transactions as matter of routine



Form is presented to adhering party, as a take it or leave it, besides a few terms that can be negotiated



After the party has dickered over whatever terms are open to bargaining, adhering party signs



The adhering party enters into few contracts of this kind, at least compared to the drafting party



The principal obligation of the adhering party is the payment of money
2. Insurance Contracts of Adhesion:  C&J Fertilizer, Inc. v. Allied Mutual Insurance Co., The P had theft insurance from D, the insurance company.  An intelligent robber broke in and stole from P’s warehouse without leaving visible marks on the outside of the building.  The insurance company refused P’s claim because one of the non-dickered term in the insurance contract that said there must be visible marks in order to recover.  Is P bound to this non-dickered term?

Holding:  In a contract of adhesion, the defendant is not bound to non-bargained for terms that are beyond his reasonable expectations.  A term violates the doctrine reasonable expectation if 1) the terms are bizarre or oppressive 2) term eviscerates bargained for terms or 3) terms eliminate the dominate purpose of contract. 

a.  This is at the limit of how far contract law has gone, and even this court later retreated.  This rule has only applied toward insurance companies.
b. Restatement 211:  Sets a higher bar for discarding a term from an adhesion contract.  It says a term is discarded if the other party had reasons to believe that the assenting party wouldn’t agree to the term.

Implied Terms:  Implied in law terms are terms implied for policy or statutory reasons.  The Most importance implied term in contract is the duty of good faith
1. Implied Term of Good Faith:  Wood v. Lucy, Lady Duff-Gordon, Lady Duff-Gordon made an agreement with the plaintiff that he would have exclusive rights to marketing her clothes and giving her endorsement.  Lady broke the agreement.  When taken to court for breach of contract, Lady argued that there was no consideration on P’s part cause he wasn’t obligated to do anything- which is true on the face of the contract.  Holding:  Courts will imply an obligation to use “good faith” and “reasonable efforts” when it prevents an indefinite promise from being unenforceable.  This implied term makes the contract binding because it’s provides consideration to an exclusive agency agreement where one party has the power and the other is dependent.  Court reasons, “We are not to suppose that one party is supposed to be at the mercy of the other.”
2) Implied Term of Notification of Cancellation:  Leibel v. Raynor Manufacturing Co., The defendant Raynor manufactured and then sold garage doors to the plaintiff Leibel, and Leibel sold Raynor products exclusively- this was a dealer-distributorship contract.  Two years later after declining sales, Raynor cancelled the agreement, which had indefinite duration.  Leibel had spent money buying inventory on dependence of the contract.  Holding:  Reasonable notification to cancel is an implied term that is required in order to terminate on-going (indefinite time period) agreements under UCC 2-309(3), including manufacturer-supplier, dealer-distributor or franchisee relationships.
a.  However, If the parties agreed to allow termination at will, than UCC 2-309(3) wouldn’t apply unless the agreement was unconscionable.  

3) Elements of Good Faith UCC 2-103(b):


1. Honesty in fact 



2. Reasonable commercial standards of fair dealing  

Courts enforce good faith to protect the bargain the parties themselves have made against later attempts by one side to undermine it.  

3) R.2d 205 Good Faith: Every contract imposes upon each party a duty of good faith and fair dealing in performance and enforcement.
1) Bad Faith:  Locke v. Warner Bros., Inc., After Locke broke up with Clint, Locke got a development deal with Warner.  The terms were Locke was paid $250,000/yr for an exclusive first look deal- Locke was to submit her proposals to Warner and they could approve it or reject it.  After the 3 year contract was up, Warner paid Locke but didn’t accept any of her proposals.  Locke claimed, with evidence, that Warner didn’t even consider her proposals and she claimed this violated good faith.  Holding:  The defendant has an obligation of good faith to at least consider plaintiff’s proposals; D is free to reject proposals after D considers them.  If the defendant acted in bad faith to not even consider the proposals, he is liable for breach of contract.
2) Bad Faith in Requirement Contracts:  Empire Gas Corp v. American Bakeries, Co, Empire Gas and American Bakeries make a requirements contract, where American bakeries agrees to buy propane exclusively from Empire Gas- around 3,000 units.  American bakery decides to buy zero units.  The question is in a requirements contracts, when is it bad faith for the buyer to decide to purchase no goods?  Holding:  When a buyer in a requirement contract decides to reduce his requirement to zero, whether he is guilty of bad faith depends on his reason for reduction.  He is guilty of bad faith if he has no legitimate business reason for the reduction.  The buyer can’t just want out of the contract because it is not profitable- the buyer has taken on the risk of the contract not being profitable and he can’t now put that risk on the seller.
a. Under demanding goods in a requirement contract is treated differently than over demanding goods- when you over demand, if a buyer asks for an unreasonably disproportional amount of the goods they buyer is guilty of bad fait h (UCC 2-306(2))
Implied Warranties:  Warranty are guarantees.  Warranties are also risk shifting mechanism- they shift 100% of risk from the buyer to the seller over the warranty subject.  They can be used against manufacturers or sellers.  
3 Main UCC Warranties:

1) Express Warranties (UCC 2-313).  Express warranty under the code are 1) affirmation of fact/description/model which relates to the goods and becomes part of the basis of bargain.  2) Description of the goods.  Opinions, statement of value and puffery don’t count as Express Warranties.  (Disclaimers of Express Warranties aren’t valid if the conflict with the express warranty)

2)  Warranty of Merchantability (UCC 2-314)- Pass without objection in the trade, and are fit for ordinary purposes,; they protect the essence of what the buyer agrees to buy.  

Hard to disclaim Merchantability, a disclaimer must be conspicuous.

3) Warranty of Fitness for Particular Purpose  (UCC 2-315)- 1)  seller at time of contract has reason to know what the know a purpose for which the good is required and 2)  buyer is relying on seller’s judgment Also hard to disclaim
Damages for breach of warranty include personal and property injury.  However, rarely covers consequential   damages, unless manufacturer knew or had reason to know of buyer’s requirements (UCC 2-715).

4) Warranties Applied:  Bayliner Marine Corp v. Crow, Supreme Court of Virginia, The plaintiff considered buying a boat from defendant boat-seller.  He looked at prop matrixes for boats similar but not the same to the boat he was buying that said the boat went 30 mph.  A brochure also said “delivers performance you need to get to offshore fishing.”  After plaintiff bought boat he found it only went 17mph, and he said he couldn’t use it for the purpose of sport fishing because it went too slow.  Holding:  
a. Express Warranty:  An opinion like “delivers performance you need…” is not an affirmation of fact and does not constitute an express warranty.  A brochure that describes a product that isn’t identical to the product the consumer is sold doesn’t count as an express warranty.
b. Warranty of Merchantability:  Merchantable goods are goods that 1) pass without objection in the trade and 2) are fit for ordinary purposes for which goods are used (UCC 2-314).  There is no evidence that the trade would reject the boat.  
c. Implied Warranty: .Implied Warranty is when a seller has reason to know a purpose for which the good is required and that the buyer is relying on seller’s judgment (UCC-2-315).  The seller must know the specific requirement- for example the seller knew that the boat was to be used for sport fishing, not that the boat needed to go 30 mph.  

Classic Contract- Mutual Assent:  As long as you assent, despite your private intentions or your misunderstanding of a contract, you are bound.  Absent fraud, duress or mutual mistake.
1. Unilateral Mistake:  Ray v. Eurice Brothers, Mr. and Mrs. William hired Eurice Brothers, a contractor firm, to build their house.  Mr. William had his lawyer draw up a contract with many specifications.  Eurice signed the contract but later claimed he did not read the specifications and that he didn’t mean to agree to the particular version of the contract.  Holding:  Absent fraud, duress or mutual mistake there is a contract.  It doesn’t matter what the signer of a contract intends- if they agree to a contract in such a way that the other party reasonably expects that contract was made, than a contract is valid.  Unilateral mistakes aren’t ground for barring contracts. And unspoken intentions don’t matter.  There is a duty to read the contract.
2. Fraud a Defense to Assent:  Park 100 Investors, Inc. v. Kartes,  Scannel, a rep. for Park 100, came to the Ps office with a doc labeled “Lease Agreement,” that was actually a guarantee.  The Ps were late for their daughters’ wedding rehearsal.  Scannell told them they needed to sign if they wanted to move in.  Later, Park 100 sued the Kartes as responsible for the guarantee.  Holding:  Fraud is one of the exceptions of a contract.  Although a plaintiff assents to a contract, the contract is not enforceable if the other party was misrepresenting.  Fraud requires 1) material misrepresentation 2) a false statement 3) made with knowledge or reckless ignorance of falsity 4) Relied upon by complaining party 5) Proximately caused complaining party’s injury.
3. Unspoke Intention:  Skrbina v. Fleming, The Plaintiff, a former employer of the defendant, claimed wrongful termination on several grounds.  The Defendant said that the plaintiff had signed a release, which barred such claims.  Plaintiff said he thought he was signing merely to get his unemployment benefits.  Holding:  Since the plaintiff willingly signed the release, without duress or other legal excuse, he entered into a contract.  Plaintiff’s unspoken intention is not enough to escape the contract.  Duty to Read.
Not Contract but Enforceable- Promissory Estoppel:  Has all the elements of contract except consideration.  R.2d 90: The elements of promissory estoppel is 1) a promise that the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and  2) detrimental  (and reasonable) reliance of the promisee 3) Injustice would occur if not enforced (look at whether reliance was substantial, and whether person can be put back to a good position without PE, like returning goods).  Also *Remedy granted for breach may be limited as justice requires.* Damages are equitable- court tries to award what a plaintiff suffered in reliance, no limit, but usually not as much as you’d get if actual contract.  

3) Historical Case:  Kirksey v. Kirksey, Plaintiff is widowed and her brother in law (the defendant) promises to let her live with him if she moves to his property.  Plaintiff moves and after two years defendant makes her leave.  Holding:  Promise unenforceable because no real consideration, just a gratuity.  In an intrafamily matter the perseumption is against the commercial in favor of the altruistic.
a. Promissory estoppel arose in response to injustices in cases like this.
4) The Analytical Background for Promissory Estoppel:  Allegheny College v. National Chautauqua, The defendant promised in writing to donate $5,000 to Allegheny College. She says that she wants the gift named in memory of herself.  She pays $1,000 to Allegheny which the college sets aside.  Before she dies she repudiates her gift.  Holding:  Cardozo lays out the analytical background for promissory estoppel the doctrine, history and reasoning.  However, he changes gears and says the case could all be ruled by consideration.

a. Pure promissory estoppel actually doesn’t work (because there is no reliance).

5) Wide Definition of Reliance:  Katz v. Danny Dare, Katz worked at Dare for a long time.  Katz’s employer decided that he wanted him to retire.  The employer negotiated with Katz for 13 MONTHS and Katz finally decided to accept an offer to retire for pension.  Katz, thus quit but his employer stopped paying him the pensions.  Holding:  The plaintiff detrimentally relied on the defendant’s promises.  In order to show reliance, the plaintiff doesn’t necessarily need to show that he gave up something he was legally entitled to (no right to work anyway), can show just a voluntary change of position.  Injustice would occur if the promise is not enforced.  The elements of promissory estoppel is 1) a promise from the promisor should expect to reasonably induce reliance 2) detrimental reliance by the promisee (usually has to be substantial).  3) Injustice would occur if not enforced.  
a. This court allows a wide definition of detrimental reliance under promissory estoppel- this is a different definition of detriment than contract.    
b. Wide Definition of Reliance Continued:  Vastoler v. American Can Co., A man accepts a supervisor position because his employer promises pensions.  The employer denies making the promise.  The man sues under promissory estoppel.  Holding:  Even though the man is financially better off, becoming a supervisor could be considered a detriment under promissory estoppel if you consider the pressure etc. of accepting the position.  
4. Elements of Promissory Estoppel:  Shoemaker v. Commonwealth Bank, The Shoemakers had mortgage with Commonwealth Bank that required they have homeowners insurance.   However the Shoemakers allowed their insurance to expire and later their home burned down.  The Shoemakers claimed bank promised them to get insurance and they assumed it had and only learned they weren’t insured after the house burned down.  Holding:  A bank’s promise to obtain insurance can be actionable under promissory estoppel.  Prim facie case for the three elements of estoppel:  1) a promise that would reasonably induce action 2) reliance on the promise 3) injustice only avoidable by enforcement of the promise.  
a. Promissory estoppel is very fact specific, for example if the banks were adding a premium for the insurance to the Shoemaker’s bill that could be decisive for the case.
Not Contract But Enforceable: Restitution/Unjust Enrichment & Promissory Restitution.  Both come close to a full contract.  Promissory Restitution, we have an action, than later we have a promise.  Restitution is consideration without a prior promise- it is the least like a contract and thus court has the most stringent standards.  Like Promissory estoppel, doctrines to stop inequities.

Restitution awards damages for services performed that unjustly enrich the other party.

The monetary awarded for a restitution claim is the amount of benefit received, retained and compensated; they are the customary charge for a service
Professionals are more likely to recover for restitution and promissory restitution. This is evidentiary- a way to sort out altruistic motives from others.  Restitution are for things that are NOT gratutities.
1) Emergency Restitution:  Credit Bureau Enterprises, Inc. v. Pelo, Pelo was admitted as an involuntary patient to a hospital against his will.  Hospital wants money for services that Pelo refuses to pay.  Holding:  A medical provider is entitled to recover from a mentally incompetent person, or someone who otherwise can’t consent, if they are giving them necessary professional services..  
a. Restatement 116:A person who has supplied services, without consent, is allowed restitution when all the below conditions are met:
· Person acted with intent to charge

· the services were necessary to prevent bodily harm

· the person had no reason to believe that if mentally competent the person would not consent 

· it was impossible to give consent (mental impairment and youth)
2) Emergency Restitution Not Similar to Contract:  In re Estate of Crisan, An unconscious patient receives emergency services and she dies without regaining consciousness.  Holding:  Even where there is no evidence of benefit received or consent, the medical professional is allowed to recover under restitution.  


a. This holding shows how different restitution is from a normal contract. 2 ways to look at restitution:

i.  As a “kind of” contract because you’re pretty sure that D would assent if they had a chance 

ii. Something completely separate from a contract, a set of rules that were made up to pay people the value of their services when the courts feel that the equities tip in favor of the service provider.
3) Restatement 117 on Restitution for Things:  A person acting without consent to preserve another person’s things gets restitution if all the following are met:



a.  he lawfully had possession of the thing



b.  imminent damages before communication with owner possible


c.  he had no reason to believe the owner wouldn’t want him to act



d.  he intended to charge
4) Restitution For Cohabitors:  Watts v. Watts, Sue Watts and James Watts lived together for 12 years and had two children together but they never got married.  After the two met, the defendant told Sue he would provide for her and she quit her job and provided household duties and office work.  Holding:  There is an economic agreement outside the sexual relationship that could be ground for restitution.  The prima facie elements of Unjust Enrichment (which is same as restitution): 

1) a benefit conferred on the defendant by the plaintiff 
2) knowledge of defendant of the benefit 
3) acceptance of the benefit by the defendant that would make it inequitable for the defendant to retain the benefit
5. Historical Precursor to Promissory Restitution (Not used):  Mills v. Wyman, The plaintiff nurses the defendant’s sick 25 year old son.  Afterwards, the defendant writes a letter promising to pay the plaintiff.  He does not pay.  The plaintiff sues.  Holding:  No contract cause promise made AFTER consideration, thus no recovery.  

a. The inequity of cases like this led to promissory restitution.


6. Promissory Restitution:  Sufficient Material Benefit:  Webb v. McGowin, The plaintiiff saved the defendant’s life, but in doing so seriously harmed himself.  A month later, the defendant promised to give him $15 for the rest of plaintiff’s life.  For the next 8 years the defendant paid the plaintiff.  However the defendant’s estate refused to pay.  Holding:  Sufficient material benefit to the defendant and a subsequent promise to pay by the defendant, equals an enforceable contract (Although the court holds this case was a contract, it articulates the beginning of promissory restitution).  
a. A strong manifestation of voluntary assent, like the one giving by the plaintiff in this case, is one of the essential elements for the courts to enforce promissory estoppel.  Evidence of strong manifestation:  1) The person is the same as the person who got the benefit 2) length of assumption (doesn’t apply to a one time payment) 3) Time between benefit and promise.
i. Contrast to: Harrington v. Taylor, Plaintiff intervened to save a husband from being killed by his wife.  The plaintiff suffered major injury.  The husband promised to pay for damages to the plaintiff.  He disavowed the promise without paying anything.  Holding:  An act voluntarily performed by the plaintiff doesn’t entitle her to promissory restitution.  Although this case is similar to Webb, there is not a strong enough manifestation of assent by the defendant.
7.  Promissory Restitution R..2d 86:
1. 1) A promise made in recognition of 2) a benefit previously received by the promisor from the promissee is binding to the extent 3) necessary to prevent injustice

2. A promise is NOT binding if:

a. benefit is a gift or for other reasons the promisor is not unjustly enriched

b. the value is disproportionate to its benefit
Defenses to Enforcement:  Fraud, Duress, undue influence and mutual mistake are grounds from release of obligations of an otherwise enforceable contract.  The claim in all these cases is that the contract was entered into improperly and were an abuse of the bargaining process.  Bad deals and hard bargaining are NOT enough to get out of a contract.  These doctrines are exceptions.  There are strong reasons to keep a contract intact.  Courts tend to defer to private bargains and they accept a wide scope of bargaining.  
1) Damages:  Defenses to contract including duress, undue influence and fraud, void the contract and have rescission remedies- they put people back to where they would be if the contract never occurred.  This means the benefits of the contract need to be divided to put parties back to where they were before the contract.
2) Economic Duress:  Totem Marine v. Alyeska Pipeline Service Co. Totem had a contract with Alyeska to ship pipes.  After some problems, Alyeska terminated its contract with Totem.  Totem, in dire financial straits asked Alyeska to pay it $300,000.  Totem agreed to a release agreement where Alyeska paid it $100,000.  Totem later claimed the release agreement was made under economic duress.  

Holding:  Economic duress is when 
1) A defendant gives a wrongful threat with knowledge of plaintiff’s weak position.  The definition of a wrongful threat is illegal or made in bad faith (R.2d 175 defines duress, and R.2d.176 defines wrongful threat).  

2) Plaintiff has no other reasonable alternative but to accept or face serious financial hardship (usually bankruptcy).  The plaintiff must show that it had no alternative to bankruptcy- including inability to borrow money and inability to have legal remedy before bankruptcy.  An underlying principle of duress and undue influence is the plaintiff’s decision isn’t voluntary.
3) Duress Restatement 175, when duress by threat makes a contract voidable:  1. If  party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

Duress Restatement 176 Definition of Wrongful threat: A threat is improper if a) what is threatened is a crime c) what is threatened is to sue d) what is threatened is a breach of duty of good faith and fair dealing under a contract with the recipient
3) Undue Influence:  Odorizzi v. Bloomfield School District, An elementary school teacher is arrested on charges of homosexuality.  After he is in jail for 48 hours, superintendent and principal come to his apartment, advised to him resign immediately or face embarrassment.  Teacher agreed, but later sues on undue influence.  Holding:  Undue influence has two elements 1) Plaintiff is particularly susceptible to pressure and 2) Defendants use excessive pressure ( see also R.2d.177).  These two element combine to mean that the will of the plaintiff is dominated by the defendant.  Characteristics of undue influence: 1) unusual time 2) unusual place 3) insisting business be finished at once 4) emphasis on the consequences of delay 5) multiple persuaders 6) absence of advisers to servient party  7) stating no time to consult advisors.  

Also, Employer/Employee relationship is not a special relationship of confidence.

a. Undue Influence v. Duress:  Duress doesn’t require proof of susceptibility like undue influence does.  Duress is about bad faith, but undue influence is not.  Undue influence is more objective because duress requires subjective bad faith.  

4. Restatement 177, Undue Influence: Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that person will not act in a manner inconsistent with his welfare 2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim 

6.  Misrepresentation and Nondisclosure (Fraud):  
Misrepresentation makes a contract voidable when these three elements are met (R.164):

1. False assertion of the facts.  (Can be nondisclosure or opinion under certain circumstances)
2) Statement must be fraudulent or material:  Fraudulent and material means 1) fraudulent: the maker knows that it’s a lie, or doesn’t know whether its true or not 2) material: misrepresentation would induce a reasonable person to assent or knows that the particular person will likely assent (R.2d 162).

3. Manifestation of assent is induced by misrepresentation which the recipient justifiably relies on.  It takes a lot to prove justifiable relationship since the court puts the burden on each party for due diligence (unless you have a relation of trust).  There is an objective test for reasonably relied.

7.  Example of Misrepresentation:  Syester v. Banta, Iowa Supreme Court, Plaintiff bought three life time dance memberships from the defendant dance studio.  She decided to sue the defendant, but the defendant with whom she was enamored, told her “You’re a great dancer, you have a chance to be a professional, and you don’t need a lawyer.”  Plaintiff then signed a contract releasing her claims against the dance studio.  The claim is against the release based on misrepresentation (fraud).  Holding:  This was misrepresentation because it was a predatory prey on the vanity and credulity of an old lady.  The professor finds this analysis quite weak because the justifiable reliance element on an opinion R.169.1-2 was not strong enough.  
a.  Most of the time you can’t rely on an opinion.  Exceptions (both 168 and 169 can  under certain circumstances take the place of “assertion of fact”for R. 164)
i. If it is reasonable to do so, the recipient of an opinion can interpret the following facts from it 1)the facts known to the opinion-giver are not incompatible with his opinion or 2) that he knows facts to justify the opinion-giver forming the opinion (R.168)

ii. R.169 1) The person has a relationship of trust with the opinion giver that justifies reliance, or 2) the recipient reasonably believe that the person has special judgment in respect to the subject, or  3) the person is particularly susceptible to the misrepresentation. 
8.  Nondisclosure:  Hills v. Jones, The plaintiffs want to rescind a contract to buy the house from the defendants.  When the plaintiffs bought the house the defendants didn’t disclose that the house had been previously infected by termites.  Holding:  Sellers have a duty to disclose if the two elements are proved at trial 1) Sellers knew of facts materially affecting the contract that the buyer doesn’t know or couldn’t readily observe 2)  Damage was in fact sufficiently material- materiality is not a preference of the buyer, materiality is what the reasonable buyer would find material.
a. This court has a less strict standard for nondisclosure than the Restatement.  
a. Usually there is no duty to disclose.  However in very exceptional circumstances nondisclosure can equal assertion if the following elements are met (R.2d 161):

i. Duty to correct a previous assertion from being a misrepresentation

ii. Duty to correct a basic assumption on which the party is making the contract (this is a high bar) AND if nondisclosure amounts to a failure to act in good faith ( this is a high bar, good faith is honesty in fact and fair dealing in the trade .) 

iii. Duty correct other person’s mistake of the contents and effects of writing 

iv. Entitlement to know based on  relation of trust and confidence (NOT buyer/seller)

b. Keeton lists several more factors to consider when deciding whether or not to require disclosure.  He notes that :
1) Parties should not have to disclose information they invest in acquiring 

2) That parties should disclose information that isn’t discoverable by the other party through reasonable care 

3) That sellers more likely than buyers should have to disclose 
4) Active concealment of material fact (courts often use this element)
5) Relations Parties have to other

6) relative intelligence of parties

8. Unconscionability:  Is the idea that a contract is so horrible the court doesn’t want to enforce it.  Since this is a hard standard, cases help define what it means.  
9. Unconscionability in Context of Bargain:  Williams v. Walker-Thomas, The plaintiff, a poor welfare mom leased household items including an expensive stereo, from the defendant and was paying for it in installments.  An obscure Add-on contract clause said that her payments were pro rata on all previous items- so she couldn’t pay off the first item till she paid off her last item.  After she paid substantially, she defaulted and the defendant took back all her stuff.  Holding:  The grounds for unconscionability are 1) an absence of meaningful choice for one party and 2) Unreasonably favorable terms to the other party.  The test for unconscionability isn’t mechanical- it is taken into the context of the bargain and the trade, for example in this case the term found unconscionable isn’t that unusual and is for economic purpose, but its effect is bad.  UCC 2-302 & R.208 allow (but doesn’t quite define unconscionability).
a. To find unconscionability courts usually require procedural and substantive unconscionability (Leff):
1) Procedural Unconscionability:  Lack of reasonable choice and defects in bargaining process (like elements of fraud or duress).

2) Substantive Unconscionability:  Fairness of terms in the bargain- can include inconsistency with trade practice, and a term that isn’t necessary to achieve purpose of a clause, also much greater harm to buyer than seller

b. Unconscionability has basically been taken over by legislation and thus plays a smaller role in courts.
c. R.208 Unconscionable Contract or Term:  If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

d. UCC 2-302 Un conscionable Contract or Clause 1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may limit the application of any unconscionable clause as to avoid any unconscionable result 2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination

10. Public Policy:  A contract can be void against public policy, but this defense is different from the other defenses to contract.  There doesn’t have to be any flaw in the bargaining process.  The interest that is violated in the state’s.  All illegal contracts and some covenants not to compete are void by public policy.  
11. Covenant Not to Compete: Valley Medical Specialists v. Farber, A doctor entered into a covenant not to compete agreement with his employer.  Is it void under public policy?  Holding:  Covenant’s not to compete are void if (R.2d 188): 1) restraint is greater than necessary to protect employer’s legitimate interests; or 2) if that interest is outweighed by the hardship to the employee and the likely injury to the public.  The court looks for covenants not to compete for doctors and says in this case they are void but they are not per se void.  The doctor’s special fiduciary relationship with the patient makes covenants not to compete especially bad to public policy (contrast to attorneys who are per se prevented from entering into covenants to compete).
a. Benefits of covenants to compete are that they allow companies to retain very valuable resources like good will and training.  However downsides of covenant to compete are raising prices to consumers and denying consumers certain expertise and not allowing employees to seek their highest compensation.
b. Restatement:  The step to seeing if a covenant to compete is valid:  1) First check to make sure it’s ancillary to an otherwise valid transaction, if not it is not valid (R.187).  
2) Then see if (R. 188):

a.  the covenant is overbroad in protecting employer’s legitimate interests  

To determine if scope is overbroad look at scope of activities covered, geographic limitation and time frame.  Most courts will blue pencil the covenant to make it have a reasonable balance between the interests of the public, employer and employee.  In Valley the court refused to blue pencil to correct, only to strike out words.  
b. or if the public and employee’s interest outweighs the employer’s interest. 
12. A term unenforceable through Public Policy (Unenforceability in general):  Borelli v. Brusseau, A wife makes a promise to provide nursing care for her husband in exchange for him promising to leave her property.  Is this contract void by public policy:  Holding:  A contract between spouses for nursing care is void as to public policy, because public policy promotes certain duties as required in marital relations.  Dissent:  Spouses have no duty to perform themselves nursing care (they could hire someone else to do it).  Public policy allows contracts for nursing care between spouses.
a. Most courts, like this one, turn to legislation to determine public policy.  The point of this case is that judgments on public policy have no restraint- the different judges in this disagree about whether this contract violates a statute or not.  Judges are not the best to decide public policy.
b. Restatement 178, A term is unenforceable on grounds of public policy 1) if it is against legislation, OR 2)  when public interest clearly outweighs enforcement (plaintiff has burden of this proof which is a high bar).  To decide use a balancing test includes looking at the interests of the party- why you want to enforce the contract, and looking at the strength of policy in legislation.  
Defenses that don’t have to do bargaining proccess:  Mutual Mistake, Unilateral Mistake, Impossibility, Impracticability & Frustration of Purpose.  These defenses to contract performance come close to undermining some of the purposes of contract law.  This is because this defense looks at the substance of the contract and not just the bargaining process.  Risk allocation is a part of contracting, and sometimes new circumstances mean a bad deal for one party but that’s usually not enough to get out of a contract.  Mutual mistake and impracticability are a safety valve, when new circumstances make the contract so egregious that it goes beyond what is contemplated by the contract.  Because this is so far from normal contract law, enforcement is exceptional and there is a high burden of proof. 

Mutual mistake and Unilateral mistake are about mistake about existing fact that existed when the contracts were entered into either by both or one party.
1. Mutual Mistake: Lenawee County Board of Health v. Messerly, The defendants sell to the plaintiffs a property which they both think will be income generating rental property.  On the first days the plaintiffs have the property raw sewage seeps in making the property almost worthless.  Holding:  A contract is void where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances (R.152).  However, the contract is not void if the risk is allocated to the party asking for the void (R.154).  The court decides that an “as is” clause in the contract allocates the risk to the party asking for the void.

a. material effect on agreed exchange of performance means that performance is made more difficult, in this case the fact that the plaintiffs were going to use the income from the houses, and that was written into the contract was important to the proving materiality to performance.   For example a huge increase of cost to someone may affect a person’s ability to perform and thus would be material.  However simply having to pay for your side of a deal when cost has not increased would not be a material effect on performance.
3. Restatement 153, Unilateral Mistake: Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in R.154, AND1) the effect of the make is such that enforcement of the contract would be unconscionable, or 2) the other party had reason to know of the mistake or his fault caused by the mistake. 
3. Unilateral mistakes has the same requirements of mutual mistake, except they are harder to prove because you have to find either unconscionability, or that the other party had reason to know of mistake. 
2. Unilateral Mistake: Wil-Fred’s, Inc. v. Metropolitan Sanitary District, Wil-Fred, a general contractor, submitted a bid to the Sanitary District.  Their bid contained a mistake- their subcontractor had mistakenly underestimated their bid by $150,000.  The Sanitary District did not allow them to withdraw their bid, Wil-Fred filed for an injunction based on mutual mistake.  Holding:  The elements of unilateral mistake are 1) a mistake related to a material feature of the contract 2) mistake occurred not withstanding the exercise of reasonable care 3) mistake is of grave consequence such that enforcement is unconscionable 4) other party can be placed in status quo.  Elements two and four are not in the restatement, but are how the court weighs what party should bear the weight of a unilateral mistake.  
The court decides that this case meets the level of unconscionability because one party would be very hurt and the other party hasn’t suffered any reliance damages.  Plus on the question of fault, the cities ambiguous specifications contributed to the mistake, while the contractor took reasonable care.
4.   Impossibility, Impracticability and Frustration of purpose:  Are doctrines that cite an unforeseeable event that has made it very unfair for the party to perform.  These defenses to contract are Exceptional because they ask for relief for circumstances that occur AFTER a contract has made but prior to performance by that party.  The other party could even be completely finished with performance and the contract would be voidable.  
5.  Historical Impossibility Case- Taylor v. Caldwell, The plaintiff contracted with the defendant to play in his music hall, but the music hall burned down.  Holding:  This is a historical impossibility case.  The court held that without fault of either party an event happened that made specific performance impossible.  The court also said money won’t cure the problem, because damages are too difficult to determine.  

Two elements of impossibility is that substitutability and money won’t solve the problem.


1) Substitutability- The ability to substitute in fungible goods for other similar goods



2) Damages- Putting a price on almost anything

These reasons are part of the reasons why impossibility is seldom used in modern day.  Impossibility might be used for truly unique goods, or services (like paintings of an artist).
5. Impossibility R.262:  Death or incapacity of person necessary for Performance:  If the existence of a particular person is necessary for the performance of a duty, his death or such in capacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.  R.263:  Destruction of a thing necessary for performance:  If existence of a specific thing is necessary for performance of a duty, the destruction of the thing as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made. 
6. UCC 2-615, Impossibility, Impracticability, Frustration (doesn’t apply to fungible goods):  No breach of duty for sales contract if performance made impracticable by the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any government regulation.  
7. Impracticability and Frustration:  Karl Wendt Farm Equipment v. International Harvester, Wendt and IH had a dealer/franchise type agreement for farm equipment.  The farm equipment market tanked, and IH backed out of the deal and sold its farm equipment branch (without following the termination agreement).  It asks that the contract not be enforced under impracticability and frustration.  
Holding:  R.261, Impracticability: Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render the performance is discharged, unless the language or the circumstances indicate the contrary. An economic downturn can almost NEVER be an event that is the basis for impracticability, impossibility or frustration.  This is because no one can assume the market can stay the same, and that risk is written into the contract, especially in light of the termination agreement.  R.265 Frustration:  Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.  The primary purpose can’t be profitability, it is the relationship between the parties, and the event cannot be economic downturn.  

a. Impracticability v. Frustration:  Impracticability is different from frustration, because impracticability doesn’t have to relate to the primary purpose of the contract.  Frustration of purpose relates to the fundamental purpose in which the people entered into the contract, for example the dealer relationship.
8. Not Impracticable because in Contemplation of Contract:  Opera Company of Boston v. Wolf Trap Foundation, The Opera Company had a contract saying with the Wolf Foundation, where the Wolf Foundation would provide lighting for the Opera company’s outdoor performances.  However a thunderstorm wiped out power, and Wolf Foundation canceled performance.  Holding:  Court found that facts support Impracticability.  However, Professor disagrees- thunderstorms are an often enough occurrence in this area, that they are within the contemplation of the contract.  In this case risk of thunderstorm is not so remote.  The fees shouldn’t be shifted onto the non-breaching party.
7. Impracticability; Gov Intervention  R2d, 264; UCC 2-615 

8. Impracticability- extreme increase in cost, Mineral Park Land v. Howard, A contractor agreed to extract

Gravel from P’s land all the gravel necessary for building a bridge.  D got gravel from a different source 

Because P’s remaining gravel was below water level and would be ten to twelve times more expensive than

Expected to extract.  The huge increase in cost justified nonperformance. 

9. Substantial Frustration Needed:  Mel Frank Tool & Supply, Inc. v. Di-Chem, Mel Franked leased a warehouse building with Di-Chem for Di-Chem to store its goods.  Di-Chem stored many chemical goods, but a statute was passed barring them from storing these goods in their warehouse.  Di-chem breached contract, and defends on frustration of purpose (Impracticability doesn’t apply but regulation didn’t effect ability Di-Chem’s ability to pay.  Holding:  R.265 requires Substantial frustration as an element of frustration of purpose.  In order for a purpose to be substantially frustrated, the contract must become totally worthless for its purpose- this means if there is any use still available, the “substantial frustration” element is not met.
a. Government Action under UCC2-615A:  Biding by a government regulation is an excuse for contract.  Many courts are hospitable to the excuse of impracticability because of government action, though some are not.  They look at forseeability of the event, and what party should assume the risk.  
Force majeure clauses are clauses that allow a party to terminate a contract for certain events, like a strike or an Act of God.  This type of a clause is one way for parties to allocate the risk of certain events.
10. Frustration:  I can’t use what you promised me

Impossibility/Impracticability:  I can’t give you what I promised you
Statute of Frauds are now viewed as a somewhat anachronistic part of contract law.  Statute of Fraud covers, Surety agreements, marriages, land contracts, contrast that necessarily last over a year, sale of good over $500.

Contracts within the S/F must be evidenced by a "signed writing,” signed by the party against whom enforcement is sought.   Under the R2,  several writings may be combined as long as one is signed, the signed writing may have been made for any purpose (not necessarily that of memorializing a contract), the "signature" is merely a form of authentication device, and the writing may be made before of after the contract was formed.   

To analyze a S/F problem, use the following framework: first, does the S/F apply. If the answer is yes, has the requirement been satisfied (a writing or writings, at least one of which is signed by the defendant, which contains the material terms of the agreement)?  If NO, are there exceptions to the rule which apply in this case?  The modern statutes of frauds (“S/F”) with which we are concerned are Restatement 2d (“R2”), sections 110, 131 - 139 and UCC section 2-201.   
1) Restatement 131 Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged which:


A. Reasonably identifies the subject matter of the contract

B. is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and


C. States with reasonable certainty the essential terms of the unperformed promises of the contract
1) Several Writings OK:  Crabtree v. Elizabeth Arden, Crabtree got hired under a two year contract by Defendant Corporation.  There were two writings- one unsigned with details of the deal, the other with signature but without all details.  Holding:  Several writings can be read together to meet the statute of frauds "provided that they clearly refer to the same subject matter or transaction..."  (See also Restatement 132).  
a)  There must be a signature against whom the SOF is enforced, but there’s no requirement that both parties have signed.  

2) Equitable Part Performance Exception to SOF:  Winternitz v. Summit Hills, The defendant drafted a lease renewal for the plaintiff, but the defendant never signed it.  Plaintiff entered into a contract to sell his business, and when defendant refused to sign the new lease, Plaintiff had to renegotiate the contract. The price of the business went from $70K to $15K as a result.  Holding:  In leases, among others, statute of frauds says that a written document is an essential element of an enforceable contract.  However, one exception is for “partial performance.”  The part performance exception is an equitable doctrine applicable only where equitable relief is sought, not money.  (See also UCC2-201(c), the part performance exception.

3) Promissory Estoppel Exception to Statute of Fraud:  Alaska Democratic Party v. Rice, Here, an employee moved to Alaska to work pursuant to an oral agreement that is never finalized in written form.  She was discharged and thus she sued for breach, using promissory estoppel to overcome the lack of a writing.   Holding:  Promissory Estoppel can be an exception to the Statute of Fraud.  Particularly if reliance is strong.  
4)  Part Performance Exception:  Buffaloe v. Hart, Plaintiff had been renting tobacco barns from defendants which they orally agreed to sell him. Plaintiff found a buyer at twice the price he was to pay for the barns.  Defendants backed out of the deal with plaintiff and attempted to sell the barns to plaintiff’s buyer.  Plaintiff had delivered a $5000 check to the Harts, which they accepted and then later returned having ripped it up.  Holding:  Under UCC 2-201, the requirement of a writing is not satisfied as against the Harts caused they didn’t endorse the check.  However, There is a contract under the “part performance” exception of 2-201(3)(c) when the conduct by both parties indicate a contract.
Parole Evidence: Excludes certain evidence, it says that a written agreement can’t be supplemented or contradicted by evidence prior to the written agreement, including oral agreements.  However in modern day, course of performance course of dealing and trade usage, can be admitted to show that the parties to the contract intended to have a particular meaning.  

1. Classical View of Parole Evidence: Thompson v. Libby, Two people make an agreements for the purchase and sale of logs; the controversy was whether a warranty applied, since the warranty was not in writing.  The court found the entire agreement was in the four corners of the document- under common law if a contract’s writing contains a full agreement, the parole evidence rule bars any evidence that would contradict the written terms, even the addition of a non-inconsistent term.
2. Modern Common Law view: Taylor v. State Farm: Insured has a 2.1 million claim against State Farm.  He has a separate claim for $15,000, which he signs a release for that is purported to release the 2.1 million claim.  This case has modern common-law view:  allows court to look at extrinsic evidence to see whether a contract is reasonable susceptible to the proposed interpretation, and if it is allow evidence to be admitted to the jury.
3. UCC’s use and confinement of Parol Evidence Rule: Nanakuli Paving v. Shell, Nanakuli sued Shell because Shell didn’t price protect on an increase of asphalt price.  Price protection wasn’t written in contract, but Nanukuli said it applied through trade usage and course of performance evidence.  Under UCC 2-202 evidence of trade usage and course of performance is admissible to explain or supplement a contract but not to contradict it; it can be used if it can be “reasonably reconciled with the contract”.  Trade usage gives a context for understanding the deal.  Rules for using trade usage 1) members of trade are bound by proven usages, even if they don’t know about them 2) existence of usage must be proven under UCC1-205(2) “such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.”  
a. The purpose of trade usage/course of performance evidence is to show that whatever the practice is you're claiming the benefit of is NOT unusual or extraordinary, that in fact in this industry or place, such a practice IS the ordinary reasonable way to behave.  The Code reflects recognition that different trades operate differently - they may even attribute completely different meanings to the same word ("Chicken") - and that the set of practices and vocabulary of the trade IS the web of meaning that informs the whole contract.  It's a remarkable recognition that the world is not law-driven, that most people operate quite well and effectively with deeply incomplete knowledge of the applicable legal rules, and that it's the legal rules that should bend, not the underlying realities, as long as the underlying realities can be shown to function.
4. UCC 2-202, Parol or Extrinsic Evidence: Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms are included therein may not be contradicted by evidence of any prior agreement or of contemporaneous oral agreement but may be explained or supplemented by: a) course of dealing or usage of trade (1-205) or by course of performance (2-208).  B) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement
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